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We are a creative community of building practice experts,
covering critical roles in the property development industry:

Architecture Yves Liu
Landscape Architecture Hui Li
Town Planning Fanny Lu
Geotechnical Engineering Kong Guo
Quantity Surveying Shaun Cheng
Property Law and Legal Services Jenny Wang
Environmental Engineering Max Lin; Johnson Bei
Remediation Specialist Joseph Zhou

APA aims at providing a platform for industry professionals and
developers to network and share knowledge.

On a regular basis, APA organises social networking dinners, wine
tasting events, a wide range of sporting events, educational and
interactive professional workshops.

1 What is APA?



Growth Timeline

Feb 2018 Apr – May 2018 NOW
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How APA grows?

APA was founded by a group of
professional service providers
from a range of disciplines
associated with the property
industry in Victoria.

APA organised fortnight
sporting events including
badminton and basketball. We
aim to invite you to a variety of
sports in the future.

MAR 2018

APA organised a wine tasting 
event. The association was 

formally introduced to 
developers and industry 

professionals.

APA conducts the first 
workshop event.
We will also engage industry 
professionals to become our 
guest presenters in the 
future.

>35
Companies10 

Companies

>25
Companies

Born

APA Association



Essentials of conducting due diligence for a 
development site in Melbourne

--- From Legal and planning perspectives

Speakers:

Jenny Wang
Director of Berrigan Doube Lawyers

Fanny Lu
New Business Manager of Plus Architecture



Due Diligence for 
Property Development 

Jenny Wang
Director | Berrigan Doube Lawyers 

6 June 2018 
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Berrigan Doube Lawyers
• Law firm established in 1927

• Melbourne, Sydney and Brisbane offices

• We act for developers, investors, owners corporations, banks 

• Boutique law firm specialising in certain areas of law
– Property law and transactions
– Building and construction law
– Banking & Finance law
– Mortgages and enforcement
– Owners Corporation law
– Commercial and business law
– IT and Technology law
– Litigation and dispute resolution
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Contract of Sale of Real Estate
• Validity of Contract for the Sale of 

Real Estate (form and substance!)

• Obtain legal advice on contract 
terms & conditions 
– Special conditions should be subject of 

legal advice
– Negotiation of contract terms & conditions 

and any drafting or redrafting should be 
conducted by lawyers

– Shortened sales contracts may not comply 
with the Estate Agents Act 1980

– Advisory Services Pty Ltd (t/a Ray White St 
Albans) v Augustin & Anor [2018] VSCA 95

– shortened sales contracts did not provide 
for commission
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Structure of Contract of Sale
There are 3 parts to a Contract of Sale of Real Estate: 

• Particulars of Sale and Execution 
– Description of the land
– Vendor & Purchaser details
– Payment conditions & settlement date

• General and Special Conditions
– ‘General Conditions’ covering obligations of Vendor & Purchaser
– ‘Special Conditions’ can override or vary a General Condition

• Vendor’s Statement (‘Section 32 statement’)
– Information required by s32 Sale of Land Act 1962
– If incorrect or insufficient Purchaser can withdraw from sale
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Structure of Contract of Sale
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Structure of Contract of Sale
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Execution & Obligations
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• Who are the parties to the Contract?
– Vendor and Purchaser
– Mortgagee in possession 
– Death (the estate of…) or incapacity 

• “And / Or Nominees” v Substitute Purchaser?

• Authority to sign?
– Power of Attorney 
– Company and Trust 

• What needs to be signed?
– Contract
– Vendor’s statement 
– Amendments
– Guarantee?



Execution & Obligations (cont.)
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• Guarantee (Company and Trust) 

• Liability of signatory 
– Any signatory for a Purchaser 

which is a proprietary limited 
company (e.g “___ Pty Ltd”) 
is personally liable for 
performance of Purchaser’s 
obligations

• Guarantee and indemnity
– Vendor may require one or 

more directors of the 
Purchaser to guarantee 
Purchaser’s performance of 
contract of sale



Cooling Off Period
• Cooling off period does not apply if

– Land sold by auction or 3 clear business days after auction
– Pre-auction sale signed 3 clear business days before auction
– Purchaser is a company

• ‘Within 3 clear business day of signing’
– Time counts from next business day
– After Purchaser has signed (not the Vendor)
– “Business day” = In the State of Victoria, not public holiday, not weekend
– How is notice given?

• Penalty for using cooling off period
– $100 or 0.2% of purchase price, whichever is greater
– Deposit refunded to Purchaser
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Vendor’s Statement (Section 32)

• The Act  
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Vendor’s Statement (Section 32)

• When is it given to the Purchaser? 
– Before signing the contract of sale
– Vendor signs before the Purchaser 

• What must be disclosed?
– Matters affecting the property (e.g. mortgages, improvements, easements, 

planning controls, rates, taxes, warranty insurance)

• What if false or incomplete information is provided? 
– Purchaser may rescind the contract
– Vendor may be fined by a court up to $47,571 
– Legal advice should be sought before assuming anything with regard to breaches 

and remedies relating to Vendor’s Statement
– Example: Hobson v Robinson [2017] VCAT 524

Vendor sold "vacant" land to Purchaser who, after settlement, discovered that a house had 
previously been demolished on the land

11



Encumbrances
• ‘Encumbrance’ is a limitation on use of the land 
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Encumbrance What does it do?

Restrictive 
covenant

Agreement recorded on land title (“runs with the land”) restricting land use or development 
and binds all future landowners. No expiry date so remains in force until removed or varied 
by agreement, by a court, by council, by planning scheme amendment

Easement Section of land which someone has the right to use for a specific purpose even though 
they are not the landowner. “Private Easements” are registered on land title (e.g. shared 
driveway). “Regulatory Easements” are not registered on title (e.g. drainage, water supply, 
electricity)

Caveat Notice given by a person (“caveator”) to the Registrar of Titles which prohibits registration 
of a land interest dealing that affects the interest claimed by the caveator (e.g. caveator 
might be purchaser of land where settlement will not occur for some time)

Mortgage Legally enforceable evidence of a financial debt and the promise of timely repayment of the 
debt principal plus any interest, secured by the collateral of specified land

Section 173 
Agreement

Contract under s173 Planning and Environment Act 1987 between Council and landowner 
restricting use or development of land and binds all future landowners. Expires after a 
specified event or time period stated in Agreement

Lease Written or implied contract by which landowner (“lessor”) grants right to exclusive 
possession and use of land to “lessee” for specific period under specified conditions, in 
return for specified periodic payments



Examples of Encumbrances 
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Examples of Encumbrances 
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Defects Affecting The Property
• Defects in title (e.g. easements & covenants)

– “Patent title defects”: capable of discovery by reasonable inspection of land and title
– “Latent title defects”: incapable of discovery by reasonable inspection of land and title 

(e.g. unregistered easement)
– Discovered before settlement: Purchaser can terminate contract if Vendor cannot cure defect 

before settlement
– Discovered after settlement: Purchaser can sue Vendor for damages

• Defect in quality - “Buyer beware” (caveat emptor)
– Vendor not liable for defects in physical quality of land (unless misrepresentation or 

fraud by Vendor)
– Vendor under no obligation to improve land or rectify defects discovered by Purchaser after 

signing contract
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Vendor’s Warranties
• Legally binding promise made by Vendor about accuracy of 

information in contract
– Title and encumbrances
– Condition of land
– Information in contract for the sale of land

• Breach of a warranty 
– Contract can be rescinded by Purchaser if:

– Vendor fails to disclose a matter; and
– Purchaser unaware of that matter; and
– Purchaser would not have entered contract if aware of matter

• Limitations on Vendor’s warranties
– Purchaser usually has 6 years to sue from date of breach
– Vendor’s maximum liability can be set by agreement
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Subdivision
• What is a subdivision? 

– Area of land divided into lots for sale by a “plan of subdivision”
– If plan of subdivision creates “common property” an “owners corporation”

automatically comes into existence
– Owners corporation manages common property
– All owners of lots become members of owners corporation

– Developer is initial owner of all lots on plan of subdivision
– All owners make financial contribution to owners corporation

• Other legal structures
– Company share schemes
– Stratum titles
– Strata title units
– Cluster title lots
– Time sharing schemes
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Subdivision
• What is the subdivision process?
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Action Description 

Title search Copy of land title and plan diagram of land to be subdivided is required for 
discussions with surveyor and council

Land survey Survey of land is required & surveyor prepares plan of subdivision for 
Council to certify

Council Considers application, refers plan of subdivision to relevant authorities and 
Council ensures all relevant requirements have been met

Lawyer Organises all relevant documents and prepares relevant forms to lodge at 
Land Victoria

Land Victoria All documents lodged at Land Victoria
• Vendor & Purchaser must satisfy verification of identity requirements
• Plan of subdivision registered & new Certificate(s) of Title issued



FIRB, Duties, Taxes on Vacant Property
• FIRB  Approval – Buying 

– Exemptions for:
– holders of Australian permanent resident visas
– “Australian corporation that would not be a foreign person if interests directly 

held in it by Australian citizens living abroad, Australian permanent visa 
holders or New Zealand citizens were disregarded”

– Applies to all urban land

• Land Transfer Duty (“Stamp Duty”) – Settlement 
– Payable on “dutiable value” (i.e. property’s market value or purchase price, 

whichever is greater)
– Foreign Purchaser Additional Duty (7%) on acquisition of residential property

• Vacant land taxes 
‒ Vacant Residential Property Tax – 1% of CIV
‒ Absentee Owners Surcharge – 1.5%
‒ Vacancy Fee – equal to FIRB fee 
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Auction Contracts
• Specific contract requirements 

– Requires special disclosure
– Rules of auction apply

• Pre-auction offers
– Offers prior to auction in the form of signed contract of sale
– Process of negotiation same as buying by private sale.
– No cooling-off period if signing contract 3 days before auction

• When is the property sold? 
– Contract of sale not legally binding until signed by both Purchaser and Vendor
– Contract of sale must have same terms as on display before auction
– No cooling-off period after contract of sale has been signed by Purchaser
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Special Contracts – BEWARE! 

• “Options contract” 
– Option to purchase land which benefits a potential Purchaser 
– Exercise of Option within time limit gives rise to contract of sale

• Vendor’s finance (“loan agreement”)
– Vendor lends money to Purchaser to settle the transaction 

• “Terms contract”
– Purchaser obliged to make 2 or more payments after signing contract and before 

final settlement 
– Purchaser entitled to possession or occupation of land before final settlement.
– Additional disclosures and treatment required

• “Conditions precedent”
– Contract only comes into force if and when certain conditions are met
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Tips and advice 
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Before signing a Contract of Sale, ensure you:

1. Seek legal and other advice
2. Have a clear purpose for why you are buying the land 
3. Understand all the disclosures
4. Do due diligence 
5. Satisfy yourself of any encumbrances on the land
6. Satisfy yourself of any defects on the title 
7. Satisfy yourself of any defects in the building 
8. Satisfy any pre-contract requirements 
9. Write “and / or nominee” if you want flexibility in structuring 
10. Have the right to sign and are willing to take the responsibility 



Questions?
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Melbourne Office
Level 9, 488 Bourke St

MELBOURNE VIC 3000
Ph (03) 9600 2577

Sydney Office
Level 7, 234 George St
SYDNEY NSW 2000
Ph (02) 9251 6699

Brisbane Office
Level 8, 288 Edward St
BRISBANE QLD 4000

Ph (07) 3229 0707
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Appreciations
Australasia Property Advisory Association

Website
http://apaassociation.com.au/

Email Contacts
Apa.association.panel@gmail.com

Social Media
https://www.linkedin.com/company
/australasia-property-advisory-
association/

Sponsors:

Contact Us:
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